Guidelines for Assessing Cultural Impacts

Adopted by the Environmental Council, State of Hawaii
November 19, 1997

1. INTRODUCTION

It is the policy of the State of Hawaii under Chapter 343, HRS, to alert decision makers, through
the environmental assessment process, about significant environmental effects which may
result from the implementation of certain actions. An environmental assessment of cultural
impacts gathers information about cultural practices and cultural features that may be affected
by actions subject to Chapter 343, and promotes responsible decision making.

Articles IX and XlI of the State Constitution, other state laws, and the courts of the state require
government agencies to promote and preserve cultural beliefs, practices, and resources of
native Hawaiians and other ethnic groups. Chapter 343 also requires environmental
assessment of cultural resources, in determining the significance of a proposed project.

The Environmental Council encourages preparers of environmental assessments and
environmental impact statements to analyze the impact of a proposed action on cultural
practices and features associated with the project area. The Council provides the following
methodology and content protocol as guidance for any assessment of a project that may
significantly affect cultural resources.

Background

Prior to the arrival of westerners and the ideas of private land ownership, Hawaiians freely
accessed and gathered resources of the land and seas to fulfill their community responsibilities.
During the Mahele of 1848, large tracts of land were divided and control was given to private
individuals. When King Kamehameha the Ill was forced to set up this new system of land
ownership, he reserved the right of access to privately owned lands for Native Hawaiian
ahupua’a tenants. However, with the later emergence of the western concept of land ownership,
many Hawaiians were denied access to previously available traditional resources.

In 1978, the Hawaii constitution was amended to protect and preserve traditional and customary
rights of Native Hawaiians. Then in 1995 the Hawaii Supreme Court confirmed that Native
Hawaiians have rights to access undeveloped and under-developed private lands. Recently,
state lawmakers clarified that government agencies and private developers must assess the
impacts of their development on the traditional practices of Native Hawaiians as well as the
cultural resources of all people of Hawaii. These Hawaii laws, and the National Historic
Preservation Act, clearly mandate federal agencies in Hawaii, including the military, to evaluate
the impacts of their actions on traditional practices and cultural resources.

If you own or control undeveloped or under-developed lands in Hawaii, here are some hints as
to whether traditional practices are occurring or may have occurred on your lands. If there is a
trail on your property, that may be an indication of traditional practices or customary usage.
Other clues include streams, caves and native plants. Another important point to remember is
that, although traditional practices may have been interrupted for many years, these customary
practices cannot be denied in the future.
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These traditional practices of Native Hawaiians were primarily for subsistence, medicinal,
religious, and cultural purposes. Examples of traditional subsistence practices include fishing,
picking opihi and collecting limu or seaweed. The collection of herbs to cure the sick is an
example of a traditional medicinal practice. The underlying purpose for conducting these
traditional practices is to fulfill one's community responsibilities, such as feeding people or
healing the sick.

As it is the responsibility of Native Hawaiians to conduct these traditional practices, government
agencies and private developers also have a responsibility to follow the law and assess the
impacts of their actions on traditional and cultural resources.

The State Environmental Council has prepared guidelines for assessing cultural resources and
has compiled a directory of cultural consultants who can conduct such studies. The State
Historic Preservation Division has drafted guidelines on how to conduct ethnographic inventory
surveys. And the Office of Planning has recently completed a case study on traditional gathering
rights on Kaua'i.

The most important element of preparing Cultural Impact Assessments is consulting with
community groups, especially with expert and responsible cultural practioners within the
ahupua’a of the project site. Conducting the appropriate documentary research should then
follow the interviews with the experts. Documentary research should include analysis of mahele
and land records and review of transcripts of previous ethnographic interviews. Once all the
information has been collected, and verified by the community experts, the assessment can
then be used to protect and preserve these valuable traditional practices.

Native Hawaiians performed these traditional and customary practices out of a sense of
responsibility: to feed their families, cure the sick, nurture the land, and honor their ancestors.
As stewards of this sacred land, we too have a responsibility to preserve, protect and restore
these cultural resources for future generations.
TEXT OF ACT 50, SLH 2000
A BILL FOR AN ACT RELATING TO ENVIRONMENTAL IMPACT STATEMENTS

UNOFFICIAL VERSION

HOUSE OF REPRESENTATIVES H.B. NO, 2895 H.D.1
TWENTIETH LEGISLATURE, 2000
STATE OF HAWAII

A BILL FOR AN ACT
RELATING TO ENVIRONMENTAL IMPACT STATEMENTS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
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SECTION 1. The legislature finds that there is a need to clarify that the preparation of
environmental assessments or environmental impact statements should identify and address
effects on Hawai'i’'s culture, and traditional and customary rights.

The legislature also finds that native Hawaiian culture plays a vital role in preserving and
advancing the unique quality of life and the "aloha spirit' in Hawaii. Articles IX and XlI of the
state constitution, other state laws, and the courts of the State impose on government agencies
a duty to promote and protect cultural beliefs, practices, and resources of native Hawaiians as
well as other ethnic groups.

Moreover, the past failure to require native Hawaiian cultural impact assessments has resulted
in the loss and destruction of many important cultural resources and has interfered with the
exercise of native Hawaiian culture. The legislature further finds that due consideration of the
effects of human activities on native Hawaiian culture and the exercise thereof is necessary to
ensure the continued existence, development, and exercise of native Hawaiian culture.

The purpose of this Act is to: (1) Require that environmental impact statements include the
disclosure of the effects of a proposed action on the cultural practices of the community and
State; and (2) Amend the definition of "significant effect" to include adverse effects on cultural
practices.

SECTION 2. Section 343-2, Hawai'i Revised Statutes, is amended by amending the definitions
of "environmental impact statement' or "statement" and "significant effect", to read as follows:

"Environmental impact statement" or "statement" means an informational document prepared in
compliance with the rules adopted under section 343-6 and which discloses the environmental
effects of a proposed action, effects of a proposed action on the economic [and] welfare, social
welfare, and cultural practices of the community and State, effects of the economic activities
arising out of the proposed action, measures proposed to minimize adverse effects, and
alternatives to the action and their environmental effects.

The initial statement filed for public review shall be referred to as the draft statement and shall
be distinguished from the final statement which is the document that has incorporated the
public's comments and the responses to those comments. The final statement is the document
that shall be evaluated for acceptability by the respective accepting authority.

"Significant effect" means the sum of effects on the quality of the environment, including actions
that irrevocably commit a natural resource, curtail the range of beneficial uses of the
environment, are contrary to the State's environmental policies or long-term environmental goals
as established by law, or adversely affect the economic [or] welfare, social welfare[.], or cultural
practices of the community and State."

SECTION 3. Statutory material to be repealed is bracketed. New statutory material is
underscored.

SECTION 4. This Act shall take effect upon its approval.

Approved by the Governor as Act 50 on April 26, 2000
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2. CULTURAL IMPACT ASSESSMENT METHODOLOGY

Cultural impacts differ from other types of impacts assessed in environmental assessments or
environmental impact statements. A cultural impact assessment includes information relating to
the practices and beliefs of a particular cultural or ethnic group or groups.

Such information may be obtained through scoping, community meetings, ethnographic
interviews and oral histories. Information provided by knowledgeable informants, including
traditional cultural practitioners, can be applied to the analysis of cultural impacts in conjunction
with information concerning cultural practices and features obtained through consultation and
from documentary research.

In scoping the cultural portion of an environmental assessment, the geographical extent of the
inquiry should, in most instances, be greater than the area over which the proposed action will
take place. This is to ensure that cultural practices which may not occur within the boundaries of
the project area, but which may nonetheless be affected, are included in the assessment. Thus,
for example, a proposed action that may not physically alter gathering practices, but may affect
access to gathering areas would be included in the assessment. An ahupua'a is usually the
appropriate geographical unit to begin an assessment of cultural

impacts of a proposed action, particularly if it includes all of the types of cultural practices
associated with the project area. In some cases, cultural practices are likely to extend beyond
the ahupua'a and the geographical extent of the study area should take into account those
cultural practices.

The historical period studied in a cultural impact assessment should commence with the initial
presence in the area of the particular group whose cultural practices and features are being
assessed. The types of cultural practices and beliefs subject to assessment may include
subsistence, commercial, residential, agricultural, access-related, recreational, and religious and
spiritual customs.

The types of cultural resources subject to assessment may include traditional cultural properties
or other types of historic sites, both man made and natural, including submerged cultural
resources, which support such cultural practices and beliefs.

The Environmental Council recommends that preparers of assessments analyzing cultural
impacts adopt the following protocol:

1. identify and consult with individuals and organizations with expertise concerning the
types of cultural resources, practices and beliefs found within the broad geographical area, e.g.,
district or ahupua’a;

2. identify and consult with individuals and organizations with knowledge of the area
potentially affected by the proposed action;

3. receive information from or conduct ethnographic interviews and oral histories with
persons having knowledge of the potentially affected area;

4. conduct ethnographic, historical, anthropological, sociological, and other culturally
related documentary research;

5. identify and describe the cultural resources, practices and beliefs located within the
potentially affected area; and

6. assess the impact of the proposed action, alternatives to the proposed action, and

mitigation measures, on the cultural resources, practices and beliefs identified.
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Interviews and oral histories with knowledgeable individuals may be recorded, if consent is
given, and field visits by preparers accompanied by informants are encouraged. Persons
interviewed should be afforded an opportunity to review the record of the interview, and consent
to publish the record should be obtained whenever possible. For example, the precise location
of human burials are likely to be withheld from a cultural impact assessment, but it is important
that the document identify the impact a project would have on the burials. At times an informant
may provide information only on the condition that it remain in confidence. The wishes of the
informant should be respected.

Primary source materials reviewed and analyzed may include, as appropriate: Mahele, land
court, census and tax records, including testimonies; vital statistics records; family histories and
genealogies; previously published or recorded ethnographic interviews and oral histories;
community studies, old maps and photographs; and other archival documents, including
correspondence, newspaper or almanac articles, and visitor journals. Secondary source
materials such as historical, sociological, and anthropological texts, manuscripts, and similar
materials, published and unpublished, should also be consulted. Other materials which should
be examined include prior land use proposals, decisions, and rulings which pertain to the study
area.

3. CULTURAL IMPACT ASSESSMENT CONTENTS

In addition to the content requirements for environmental assessments and environmental
impact statements, which are set out in HAR §§ 11-200-10 and 16 through 18, the portion of the
assessment concerning cultural impacts should address, but not necessarily be limited to, the
following matters:

1. A discussion of the methods applied and results of consultation with individuals and
organizations identified by the preparer as being familiar with cultural practices and features
associated with the project area, including any constraints or limitations which might have
affected the quality of the information obtained.

2. A description of methods adopted by the preparer to identify, locate, and select the
persons interviewed, including a discussion of the level of effort undertaken.
3. Ethnographic and oral history interview procedures, including the circumstances under

which the interviews were conducted, and any constraints or limitations which might have
affected the quality of the information obtained.

4. Biographical information concerning the individuals and organizations consulted, their
particular expertise, and their historical and genealogical relationship to the project area, as well
as information concerning the persons submitting information or interviewed, their particular
knowledge and cultural expertise, if any, and their historical and genealogical relationship to the
project area.

5. A discussion concerning historical and cultural source materials consulted, the
institutions and repositories searched, and the level of effort undertaken. This discussion should
include, if appropriate, the particular perspective of the authors, any opposing views, and any
other relevant constraints, limitations or biases.

6. A discussion concerning the cultural resources, practices and beliefs identified, and, for
resources and practices, their location within the broad geographical area in which the proposed
action is located, as well as their direct or indirect significance or connection to the project site.
7. A discussion concerning the nature of the cultural practices and beliefs, and the
significance of the cultural resources within the project area, affected directly or indirectly by the
proposed project.
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8. An explanation of confidential information that has been withheld from public disclosure
in the assessment.

9. A discussion concerning any conflicting information in regard to identified cultural
resources, practices and beliefs.

10. An analysis of the potential effect of any proposed physical alteration on cultural
resources, practices or beliefs; the potential of the proposed action to isolate cultural resources,
practices or beliefs from their setting; and the potential of the proposed action to introduce
elements which may alter the setting in which cultural practices take place.

11. A bibliography of references, and attached records of interviews which were allowed to
be disclosed.

The inclusion of this information will help make environmental assessments and environmental
impact statements complete and meet the requirements of Chapter 343, HRS. If you have any
questions, please call 586-4185.
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